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Court of Appeals of the District of Colimbia 

JANUARY TERM, 1929 | 


No. 4905 

E. HILTON JACKSON, RECEIVER, Appellant, 

vs. ' 

THE FINANCE CORPORATION OF WASHINGTON, 

ET AL, Appellees. 


STATEMENT OF CASE 

This appeal is taken from a Decree of the Supreme 
Court of the District of Columbia, entered Novenjiber 2, 
1928, granting a Motion to Dismiss an Amended |Bill in 
equity filed by the appellant as receiver of certain real 
estate. In the transcript of record the Amended pill of 
Complaint appears on Pages 1 to 17 inclusive. The Mo¬ 
tion to Dismiss appears on Pages 17 and 18 and od Pages 
18 and 19 the Decree dismissing the Bill with a notation 
allowing this appeal and fixing an undertaking for the 
continuance of the temporary injunction pending the de¬ 
cision of the appeal. I 

A summary of the facts set forth in the Bill of Com¬ 
plaint shows that the plaintiff, here appellant, livas on 
October 15, 1928, appointed receiver in Law Ca|se No. 
75,796, in the Supreme Court of the District of Colum¬ 
bia, entitled ^^District Guaranty Corporation, a corpora¬ 
tion, Plaintiff vs. Finance Corporation of Washington, a 
corporation. Defendant,’’ of certain real estate of the de¬ 
fendant, Finance Corporation of Washington. That a 
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Writ of Attachment had been issued by the Court in that 
case, levied by the United States Marshal for the Dis¬ 
trict of Columbia on certain real estate described in the 
third paragraph of the Bill of Complaint, comprising 242 
subdivided lots, a large tract of acreage property and 
(Page 6) 98 lots included as a part of said acreage, but 
which were subdivided and platted, and from which some 
of the lots had been sold to purchasers, but which sub¬ 
division had pot finally been placed on record. 

At the time of the appointment of said receiver of Oc¬ 
tober 15, 1928, said real estate was advertised for sale 
under provisions of a deed of trust securing notes aggre¬ 
gating $100,000.00. The application for said receiver was 
because of the threatened sale under said deed of trust 
and before appointing the receiver, the Court heard coun¬ 
sel for the parties to said cause, and also the attorney for 
the trustees and party secured by said deed of trust. By 
the order appointing said receiver the Court ordered him 
to hold said property and conserve the same, and author¬ 
ized him to bring such suits and take such action as may 
be necessary to protect said property. 

It appears from the further allegations of said Bill of 
Complaint that the defendant, Finance Corporation of 
Washington has its principal office and place of business 
in Washington City; that the defendant, Kauffman and 
his associates are the present owners of the deed of trust 
notes aggregating $100,000.00, less certain credits, and 
the defendants, Pickford and Salisbury, are the trustees 
under the deed of trust securing said notes. 

It further appears that prior to the advertisement of 
said property by the trustees and the appointment of the 
receiver the following matters had occurred: 

The Finance Corporation of W^ashington bought the 
property involved, consisting at the time of unsubdivided 


acreage and 232 subdivided lots adjoining the acreage, 
and as part of the deferred purchase money, executed a 
deed of trust to the defendant trustees to secure Mildred 
L. Davis notes aggregating $100,000.00. That Mildred 
L. Davis was a straw party and transferred the noteb im¬ 
mediately without recourse. That said deed of trust con¬ 
tained a provision for the release of the unsubdiyided 
acreage from the deed of trust upon the payment of 
$1,250.00 per acre, to be applied on the notes and accrued 
interest to date on the principal amount paid. That the 
several lots were authorized to be released from thei said 
deed of trust upon the similar payment of spebified 
amounts per square foot, ranging from five to fifty -cents 
inclusive, and that said deed of trust was duly recorded. 
That after purchasing said property, the defendant. Fi¬ 
nance Corporation of Washington, as owmer, proceeded 
to sell the same to individual lot purchasers and up to the 
time hereinafter mentioned had sold 154 individual lots 
for price averaging $1,250 per lot, the greater part of said 
sales having been made for a small cash payment a|id an 
individual deferred purchase money note secured I by a 
deed of trust given by the purchaser to whom titlo was 
deeded, which individual purchase money notes were pay¬ 
able in installments. That the said defendant corpora¬ 
tion paid the release clause on nine of said lots sO sold, 
thereby reducing the amount of said $100,000.00 ofj notes 
to $96,000.00, but had not paid the release clause aihount 
or provided for the release of the remaining 145 lots sold 
to individual purchasers, although the deeds to thq indi¬ 
vidual purchasers recorded immediately before th^ deed 
of trust securing the individual purchase money not|e con¬ 
tained in each case a covenant of the defendant corpora¬ 
tion that the aforesaid deed of trust to the defendant 
trustees would be released as to the particular lot or lots 
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conveyed when the individual purchaser had paid one- 
half of the purchase price of said lot or lots. That the 
defendant corporation sold the said individual purchase 
money notes to various persons, but particularly to the 
defendant, Kauffman, and certain associates, and the said 
purchasers of said notes were fully acquainted wdth the 
foregoing facts with regard to the giving of the indi¬ 
vidual purchase money trusts, and knew that it would be 
necessary to pay the release clause amounts out of each 
deferred purchase money trust to comply with the cove¬ 
nant in the deed, and the purchasers of said individual 
purchase money notes and particularly the said Kauff¬ 
man and his said associates fixed their purchase price 
of said notes at such an amount as would leave a suffi¬ 
cient sum to pay the said release clause so that in taking 
over the said deferred purchase money notes they re¬ 
ceived and had a sufficient amount of notes to re-pay not 
only the moneys advanced by them, but also to release 
the lots from the blanket deed of trust. 

The Bill of Complaint also states that the defendant 
corporation caused a further subdivision to be made of a 
part of the unsubdivided acreage into 88 lots, caused sales 
plats to be made, and sold a part of said lots, but failed 
to have this subdivision finally recorded (Page 14). That 
one of the said purchasers, to wit, Florence Baughman, 
who had purchased three of said lots on this unrecorded 
plat and whose cash payment on account thereof amount¬ 
ed to 84,600.00 filed suit and has procured a temporary in¬ 
junction in the equity Court, restraining the defendants 
in this case from selling the aforesaid lots which were then 
being advertised by said defendant trustees as a part of 
the acreage security under said deed of trust. 

It further appears from said Bill of Complaint that the 
District Guaranty Corporation had filed suit and attached 
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all of said real estate then remaining in the name I of the 
defendant corporation, and that various other persons 
had also levied attachments on said real estate in law 
actions brought against said defendant corporation,^ which 
the Bill of Complaint alleges was insolvent, and said pro¬ 
ceedings in said various law actions were pending final de¬ 
cision in said Court. That on June 23, 1928, the I defen¬ 
dant corporation had entered into a contract with the 
United States Government to sell a portion of the unsub¬ 
divided acreage described above, to wit, 38.7239 acres for 
the sum of $47,518.68 to be paid in cash, said amount 

I 

being at the rate of $1,250.00 per acre, and this contract 
was approved by the President and having been ap¬ 
proved was confirmed on the 23rd day of August, 1928 
(Page 17). 

The Bill of Complaint further alleges that the defen¬ 
dant corporation and the defendant. Goldsmith, Presi¬ 
dent of said corporation, and defendant Kauffma|i, who 
with his associates had purchased and then owne<^ more 
than two-thirds of the individual lot purchaser’s! notes, 
given as deferred payment for the said 154 lots sold in the 
recorded subdivision and deeded to the purchasers! at the 
times of said sales, conspiring together to defeat the at¬ 
tachment claims, which were the only other liens gainst 
said property, arranged and carried out the foUowing 
plan: 

On September 4, 1928, knowing that the sale pf said 
38 acres to the Government was definitely approved, the 
said Kauffman purchased for the sum of $96,000.00, the 
balance remaining due thereon, the aforesaid note$ aggre¬ 
gating $100,000.00, secured by said blanket deed of trust. 

j 

The said Kauffman thereupon instructed and caused the 
trustees under said deed of trust to release from tlie obli¬ 
gation of said deed of trust and from all liability m con- 
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nection therewith the said 154 lots, thereby making the 
purchase money notes, which were secured by deeds of 
trust thereon, first trust liens against the respective lots, 
more than two-thirds of which were, as aforesaid, held by 
the said Kauffman and his associates, and notwithstand¬ 
ing the fact .that in the purchase of said notes, as above 
set forth, provision had been made for the payment of a 
pro rata portion of the proceeds of said notes on the re¬ 
lease clause of said blanket deed of trust. That said de¬ 
fendant, Kauffman, thereupon instructed and caused the 
defendant trustees to advertise all the remaining prop¬ 
erty, other than the 154 lots so released, to be sold to 
satisfy the alleged balance of 896,000.00 secured by said 
deed of trust, intending thereby to acquire the property 
unreleased, or to receive therefrom the sum of $96,000.00 
with interest land costs, and at the same time to retain all 
of said individual purchase money notes and thereby wipe 
out the attachment liens, including that of the District 
Guaranty Corporation, which attachment liens applied 
to the aforesaid land, exclusive of the 154 lots which had 
been sold and conveyed prior to the levying of said at¬ 
tachments. That in fact if the release clause payments 
called for by the said deed of trust were applied to re¬ 
lease the 154 lots it would reduce the $96,000.00 balance 
on said notes to $43,000.00, which balance would be more 
than liquidated by the proceeds of the sale of the 38 acres 
to the United States Government. 

Said Bill of Complaint also alleges that the advertise¬ 
ment of sale was so drawn as to stifle competition, and 
prevent the property realizing a fair price, in that the 
sale was made contrary to the usual custom in such cases 
at the auction rooms of the auctioneer and not at or near 
the property., That the terms of sale were required to be 
all cash and although said property consisted to a large 
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extent of subdivided lots and parcels, it was to be sold 
only as a whole, and no provision was made forj offering 
separate portions or lots thereof, and because no mention 
was made of the existing offer of the Government to pur¬ 
chase a portion of the unsubdivided acreage for the sum 
hereinbefore stated. 

It was alleged that these terms and conditions of the 
proposed sale then being advertised were inteijded de¬ 
liberately to prevent outside bids so that the property 
might be acquired for the sum due under the ideed of 
trust, and thereby wipe out the attachment claims. 

It is also claimed in the Bill that the defendant Kauff¬ 
man could not legally, by securing control of the first 
trust notes, after the attachment claims had been filed on 
one part of the property, willfully and arbitrarily! release 
another part of the property on which he had beqome in¬ 
terested, or on which he held second trust liens, and there¬ 
by increase the amount of the burden on that par^t of the 
property which was subject to the attachment lifens, nor 

i 

could he hold or retain the individual lot notes, and the 
payments which had been received on account thereof, 
and not credit the proper portion thereof on accbunt of 
the first trust which would have relieved the default un¬ 
der said first trust, which, under its terms had i several 
years remaining to run. ! 

To this Bill of Complaint a Motion to Dism'iss was 
filed by the defendants, Bickford and Salisbury, trustees, 
and Kauffman individually, on three grounds. 

First, that plaintiff was not a judgment creditor, was 
not appointed at the instance of and does not bring this 
action on behalf of a judgment creditor. 

Second, that the Bill does not sufficiently allegb fraud 
on the part of the defendants or any of them, an^ 

Third, that it does not appear by the Amended Bill 
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that any action or thing done by the defendants or any 
of them constitutes a fraud upon the plaintiff or in any 
manner operates to his prejudice. 

After argument this Motion was granted, and the Bill 
of Complaint was dismissed (Record Pages 18 and 19). 

ASSIGNMENT OF ERRORS 

The following assignment of errors was filed: 

First. The court erred in decreeing the dismissal of 
the plaintiff’s bill of complaint and amended bill of com¬ 
plaint. 

Second. The court erred in holding that the plaintiff’s 
amended bill of complaint failed to state a cause of ac¬ 
tion cognizable in equity. 

Third. The court erred in holding that the plaintiff 
as receiver had no right, title or interest to maintain his 
suit. 

Fourth. The court erred in not holding that the plain¬ 
tiff as receiver was entitled to protection in a court of 
equity to prevent the wrongful foreclosure of a prior lien 
on the real estate for w’hich he had been appointed re¬ 
ceiver. 

ARGUMENT 

As the point on which the motion was granted by the 
Court below related entirely to the right of the plaintiff 
as receiver appointed in a law action to maintain an ac¬ 
tion in equity to protect the property of which he was 
made receiver, and as no real question could exist that 
under the facts stated a person legally interested would 
have the right to protection by injunction, we have felt 
that it Tvas proper to confine our argument in this Court 
to this real matter in issue. 

A corporation properly governed and administered 
would, if situated as is the Finance Corporation of Wash- 


9 


I 

I 

i 


ington in this case, take the necessary steps to protect its 
property. But here its principal executive officer, is as 
the Motion to Dismiss admits, engaged in collusion with 
the holder of a blanket lien on all of its remaining prop¬ 
erty, to prevent the application of that propertyl to the 
payment of its creditors. We have no doubt that the 
facts set forth in the Bill of Complaint present sucli a case 
that the corporation itself or a stockholder, if it wbre not 
a close corporation, could obtain the proper relief, and 
this right is so clear that we cannot believe that counsel 
for the appellees will seriously contend to the contrary. 

i 

The question is therefore presented by the third and 
fourth assignment of errors, which are so closely Irelated 
that they may be considered together as follows: I 

Third, The Court erred in holding that the plaintiff 
as receiver had no right, title or interest to maintain his 
suit. 

i 

Fourth. The court erred in not holding that th^ plain¬ 
tiff as receiver was entitled to protection in a dqurt of 
equity to prevent the wrongful foreclosure of a prior lien 
on the real estate for which he had been appoirited re¬ 
ceiver. I 

It will be noted that the appellant was appoiiifted re¬ 
ceiver on application made because the property hid been 
advertised, and was to be immediately sold by the ap¬ 
pellee trustees. Before granting the application the Jus¬ 
tice presiding heard not only counsel for parties | to the 
cause, but counsel for the trustees and parties secured by 
the trust, and in the Order appointing the Receiver ex¬ 
pressly authorized him to bring such actions as were nec¬ 
essary to protect and conserve the property. ! 

The Code of Law of the District of Columbia s(j) far as 

we are advised authorizes the Circuit Court to appoint 

i 

j 

i 
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a receiver in one instance only, and that is covered by the 
following section: 

“Section 458. ♦ ♦ * And if it shall seem expedient, the 
court may appoint a receiver to take possession of the 
property, who shall give bond for the due performance of 
his duties, and, under the direction of the court, shall 
have the same powers and perform the same duties as a 
receiver appointed according to the practice in equity.” 

This section has not, we believe, heretofore come before 
this Court for consideration. It has, however, been ac¬ 
cepted by the Supreme Court of the District of Colum¬ 
bia, as authority in a number of cases for the appoint¬ 
ment of a receiver to hold real estate pending final judg¬ 
ment in attachment cases, where the Court has been satis¬ 
fied the necessity exists for such an appointment. It must 
therefore be accepted as beyond question in this present 
appeal that the Circuit Court was satisfied that the nec¬ 
essity did exist and that its receiver should beyond ques¬ 
tion have power to institute a suit if necessary to protect 
the property from this Sale. 

It will be noted that while the code has given to the 
law Court the authority to grant one equitable remedy, 
it has not gone beyond that one step and it has not given 
to the law Court the authority to grant injunctions or 
other equitable remedies in aid of its receiver, and for that 
reason such, a receiver, if required such protection, is 
obliged to institute proper action on the equity side of 
the Court. 

The lack of precedents or authorities in the present 
case is undoubtedly due to the fact that the usual and 
customary procedure is for the receiver to apply in the 
equity preceding in which he has been appointed and 
there obtain any incidental relief he may require, and the 
authorities show that such relief is freely granted. 
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In Beach on Receivers, Page 791, we find the following: 

“Even if the right of the party who claims proj^rty in 
the hands of a receiver be apparently incontestilple, the 
court will restrain him from interference, for thd reason 
that it cannot permit its officer to be molested until the 
claimant’s right has been adjudicated by a proper tri¬ 
bunal in appropriate proceedings. The same discretion¬ 
ary power is established and recognized in this country.” 

Again the same author on Page 792 says: 

“The writ of injunction is an effective instrunient for 
the protection of the receiver in his possession | of the 
property committed to his keeping. It is frequently em¬ 
ployed for this purpose, and is granted to receivers with 
greater readiness than to ordinary suitors, because iof their 
official character, as representatives of the Court.” 

The difficulty which the learned Justice who decided 
the case below evidently found grew out of the fact that 
the plaintiff in the law action in which the receiver was 
appointed had not then reduced his claim to judgment, 
and it was thought that the receiver should have no 
greater rights than the plaintiff in the law suit had in re¬ 
spect to the property in question. This, howeverj we re¬ 
spectfully submit is a serious misconception of th^ status 
occupied by a receiver under a statute as broad as ithe one 
in question. The receiver is appointed a receiver I “of the 
property.” It is provided in the statute and so I alleged 
in the Bill of Complaint in respect to this particular ap¬ 
pointment. When appointed, he is not a received of the 
plaintiff or for the plaintiff. To broaden the ter^ he is 
not a receiver of the parties although in the present case 
the rights of the defendant and its interest in the prop¬ 
erty are so broad that a receiver of the “parties’; should 

i 

have unquestioned title to maintain the suit. The re- 
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ceiver is, however, a receiver of the Court. The property 
has been taken into custodia legis. 

To emphasize this point, we quote from a decision of 
the Supreme Court in which the question was exactly 
presented and passed on by that tribunal. 

In re Tyler IJfi U.S. 164- 

(171) Statement oj the case. ‘‘Petitioner therefore 
insisted that an adequate remedy at law was given ♦ * * 
that it was not competent for a court of the United States 
to grant the injunction in this case, any more than it 
would have been for a court of the state; that the re¬ 
ceiver's possession is that of the court, only for the parties 
litigant in the suit, and to the extent only of the power 
to subject the property to the rights of suitors." 

(181) Opinion. “The power exercised w’as the power 
to protect the property in the custody of the court from 
invasion, and in order to sustain the receiver's applica¬ 
tion the ordinary grounds of equity interposition were 
not required to be set forth. 

“No rule is better settled than that when a court has 
appointed a receiver, his possession is the possession of 
the Court, for the benefit of the parties to the suit and 
all concerned, and cannot be disturbed without the leave 
of the Court." 

(183) “The levy of a tax warrant, like the levy of an 
ordinary fieri facias sequestrates the property to answer 
the exigency of the writ; but property in the possession 
of the receiver is already in sequestration, already held in 
equitably execution, and while the lien for taxes must be 
recognized and enforced, the orderly administration of 
justice requires this to be done by and under the sanction 
of the court." 
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This matter is also discussed in Pomeroy’s, Equity, 
volume 5, Chapter IV, section 154, from which the follow¬ 
ing is quoted: i 

‘‘A receiver is not a mere agent of the complain^ts in 
the suit in which he was appointed. * * * He is ‘the ser¬ 
vant of the court.’ His possession is the possession ! of the 
court; and any attempt to interfere with it, without leave 
of court, is a contempt. It is said: ‘The appointnient of 
a receiver does not determine any right or affect the title 
of either party in any manner whatever. He is the |officer 
of the court, and truly the hand of the court. Hi^ hold¬ 
ing is the holding of the court from him from whom pos¬ 
session was taken. He is appointed in behalf of the plain¬ 
tiff or of one defendant only.’ ” | 

The same author also states: 

Section 167. “Where on the other hand, the property 
in the hands of the receiver is subject to a prior liep, the 
question of the right and power of the holder of sucjb lien 
to enforce it without the consent of the court which has 
appointed the receiver is one of difficulty and has igiven 
rise to some conflict of decision. The weight of authority, 
notwithstanding some vigorous dissent, appears to! sup¬ 
port the negative of this question. The leading Case,” 
etc., referring to W’’iswall v. Sampson, 14 How. 52. I 

In this case of WiswaU vs. Sampson, the Court! took 
occasion to discuss at length the effect of the appoint¬ 
ment of a receiver upon the rights of junior and subse¬ 
quent lien holders and mortgagees and pointed oub the 
remedies to be pursued by them during the receivership 
and thereafter. The opinion maintains broadly i that 
“when a receiver has been appointed, his possession is 
that of the Court and any attempt to disturb it, without 
leave of the Court first obtained, will be a contemj^t on 
the part of the person making it.” 
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The opinion meets the argument that a sale of the 
property under a paramount lien occasioned no interfer¬ 
ence with the possession of the receiver. In refuting this 
argument the Court says: ‘‘The Court must administer 
it independently of any rights acquired by third persons 
pending the litigation. Otherwise, the whole fund may 
have passed out of its hands before the final decree and 
the litigation become fruitless.'' 

The obvious purpose of the Supreme Court in this case 
to prescribe comprehensive rules for the guidance of our 
courts in matters of this kind is showm bv the broad Ian- 

V 

guage of the syllabus: 

“Where real estate is in the custody of a receiver ap¬ 
pointed by a Court of chancery, a sale of the property 
under an execution issued by virtue of a judgment at law 
is illegal and void. 

“The proper modes of proceeding pointed out, to be 
pursued by any person who claims title to the property 
either by mortgage or judgment or otherwise." 

We therefore respectfully submit that the action of the 
Court in dismissing this Bill of Complaint should be re¬ 
versed. We are not at liberty to go outside of the record 
in the present case to inform the Court whether or not 
the appellee trustees have applied for relief in the law 
case or the action of the Court, if any, in that case, but, 
of course, whatever decree might be entered in this pend¬ 
ing equity proceeding would be subject to the right of the 
trustees or parties secured to apply for leave to the Cir¬ 
cuit Court for permission to advertise and sell the prop¬ 
erty, if they have not heretofore made such application. 

Respectfully submitted, 

FRED B. RHODES, 

WILLIAM E. RICHARDSON, 

Attorneys for Appellant 
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Court of ^Ippealsi, Htsftrtct of Columiita 

January Teem, 1929. j 


No. 4905. ! 
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E. Hilton Jackson, Receiver, 

Appellant, \ 

vs. I 

The Finance Corporation of Washington, a Corpora¬ 
tion ; Percy W. Pickford and Frank M] 
Salisbury, Trustees, et al. | 

I 

I 

I 

~ j 

REPLY BRIEF OF APPELLANT. I 


The brief of appellee will be considered aiid each 
proposition advanced by him will be set forti in the 
affirmative and not in the negative. ; 

I 

I. I 

APPELLANT IS ENTITLED TO MAINTAIN THIS 

SUIT. 

a. Construction of Code Section 458. | 

The etfect of appellee’s brief under this headiis a col¬ 
lateral attack upon the appointment of a receiver in an- 
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other court and in another cause, where the parties are 
different from those involved in this appeal. It appears 
(R. 2) that the receiver was appointed on the law side 
of the Supreme Court of the District of Columbia in a 
case entitled ‘‘District Guaranty Corporation, a cor¬ 
poration, plaintiff, vs. Finance Corporation of Wash¬ 
ington, a corporation, defendant. At Law No. 75796.” 
The law is well settled that a collateral attack upon the 
appointment of a receiver may never be made: 

“The validity of the appointment of a receiver 
cannot be attacked in a suit instituted bv him. on 
account of defects in the bill under which he was 
appointed.” 

Comer vs. Bray, 83 Ala. 217. 

Powell vs. Waldron, 89 N. Y. 328. 

“Where a court has jurisdiction of the parties 
and the subject matter in the proceeding in which 
a receiver is appointed, its action in making the 
appointment cannot be collaterally attacked in an 
action by a receiver upon a promissory note given 
to the insolvent corporation.” 

Rand,'McNally & Co. vs. Mutual Fire Insurance 
Co., 58 Ill. App. 528. 

“The regularity, validity, and propriety of the 
appointment of a receiver can be questioned only 
by a direct proceeding.” 

Basting vs. Ankeny, 64 Minn. 133. 

“Where one has qualified as receiver the valid¬ 
ity of his appointment cannot be collaterally im¬ 
peached, if the court had jurisdiction of the sub¬ 
ject matter.” 

Davis vs. Shearer, 90 Wis. 250. 
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b. The Constitutional Question Was Not Raided Below 
and Appears for the First Time in Appellee’s Brief 
in This Court. | 

A constitutional question arising under tlnf laws of 
the United States, must appear, generally, upon the 
statement of the case by the plaintiff. In First Na¬ 
tional Bank vs. Williams, 252 X. S. 504, the coiirt in its 
opinion, page 512, said that such an action f does so 
arise where an appropriate statement by the plaintiff, 
unaided by any anticipation or avoidance of defenses, 
discloses that it really and substantially inyolves a 
dispute or controversy respecting the validity, con¬ 
struction or effect of an Act of Congress. If tljie plain¬ 
tiff thus asserts a right which will be sustained by one 
construction of the law, or defeated by another, the 
case is one arising under that law.” | 

Again that court said, Metcalf vs. Watertown, 128 
U. S. 506, in its opinion, page 589, “It has been often 
decided by this court that a suit may be said to arise 
under the Constitution or laws of the United! States, 
within the meaning of that act, even where the Fed¬ 
eral question upon which it depends is raised, | for the 
first time in the suit, by the answer or plea of j the de¬ 
fendant. But these were removed cases, in each of 
which the grounds of Federal jurisdiction were dis¬ 
closed either in the pleadings, or in the petition or 
affidavit for removal; in other words, the case; at the 
time the jurisdiction of the Circuit Court of the iUnited 
States attached, by removal clearly presented a ques¬ 
tion or questions of a Federal matter.” j 

i 

I 

c. The Constitutionality of Code Section 458. 

It is admitted, as pointed out in appellee’^ brief 
(pp. 4-6), that the Constitution of the United States, in 

I 

I 

i 

t 

i 
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Article 3, has established the distinction between law 
and equity, but, on examination, the authorities cited 
go only to the'point of holding that the distinction be¬ 
tween legal and equitable proceedings must be strictly 
maintained. Gibson & Chouteau, 13 Wall. 92, 192. 

In Ex parte Sawyer, 124 U. S. 200, 209, the court 
pointed out in its opinion (pp. 210)— 

^‘The office and jurisdiction of a court of equity, 
unless enlarged by express statute, are limited to 
the protection of rights of property.” 

The case of Scott v’s. Xeely, 140 U. S. 106, 111, went 
only to the point of holding that a Federal court would 
not follow a State law impairing the separation be¬ 
tween legal and equitable relief. 

In re Macfarland, 30 App. D. C. 365, 378, the court 
declared an Act of Congress unconstitutional because 
it attempted to confer upon the Supreme Court of the 
District of Columbia a legislative function and the 
opinion quoted, Kilbourn vs. Thompson, 103 U. S. 168, 
190, where the court said that the power confided by the 
Constitution either to the legislative, executive, or ju¬ 
dicial departments may not be confided to another de¬ 
partment. 

The appellant, in discussing Code Section 458, loses 
sight of the fact that the receiver was appointed by 
the law court in pursuance of the power conferred by 
said section to ‘‘make all orders necessary for the pres¬ 
ervation of the property attached during the pendency 
of the suit.” ' It will be observed that this Section adds 
no substantive remedy to a litigant in a law cause and 
takes away from the litigant no remedy in an equity 
proceeding. On the contrary, the powers and duties of 
the receiver thus appointed are defined and held to be 
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the same a receiver appointed accordirig to the 
practice in equity.^^ This line of reasoning would seem 
to conform to the principles laid down in thd case of 
United States vs. Union Pacific Railroad Company, 98 
U. S. 569, where the constitutionality of an Act; of Con¬ 
gress was upheld, which Act of Congress was not in¬ 
tended, said the court, ‘‘to change the substantial 
rights of the parties to the suit, but to provide h specific 
mode of procedure.” 

The court further said (p. 606), “It may Ibe said, 
and probably with truth, that such statutes, when they 
have been held to be valid by the courts, do notiinfringe 
the substantial rights of property or of contract of the 
parties effected, but are intended to supply defects of 
power in the courts, or to give them improved methods 
of procedure in dealing ivitJi existing rightsS^ It is 
submitted, therefore, that the Code Section in Question 
would not take away from the equity court the lenforce- 
ment of any equitable right nor would it add to the 
law court any equitable remedy, but on the contrary 
would make the law court more effective to maintain 
the status quo pending the litigation. This {principle 
is recognized in Gibson vs. Chouteau, 13 Wall, where 
the court said, p. 102): ■ 


“In the Federal courts, where the distinction 
between legal and equitable proceedings is strictly 
maintained, and remedies afforded by |aw and 
equity are separately pursued, the action of eject¬ 
ment can only be sustained upon the possession by 
the plaintiff of the legal title. For the Enforce¬ 
ment of equitable rights, however clear,! distinct 
equitable proceedings must be instituted. ’ ^ 

I 

i 

j 

It is submitted that the power of a law court to main¬ 
tain the status quo pending litigation of attached prop- 
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ery as provided for in Code Section 458, is inherent, 
and it makes no difference whether this is done by the 
appointment of a collector or a receiver provided only 
any equitable remedies of a collector or receiver are 
pursued in a court of equity. This is clearly contem¬ 
plated by the express language of Section 458. 

Code Section 458 is also consistent with sub-chapter 
3 of Chapter I of the Code conferring certain powers 
upon the Supreme Court of the District of Columbia. 
Section 84 under this sub-chapter referring to the Su¬ 
preme Court of the District of Columbia provides as 
follows: 


“The said District Court shall have and exercise 
the same powers and jurisdiction as the other Dis¬ 
trict Courts of the United States, and such further 
special jurisdiction as may from time to time be 
conferred by Congress, and of all proceedings in¬ 
stituted in exercise of the right of eminent do¬ 
main.-’ 

II. 

THE APPELLANT, AS RECEIVER, IS ENTITLED 

TO MAINTAIN THIS BILL VIRTUTE OFFICII. 

The authorities cited against this proposition in ap¬ 
pellee’s brief (pp. 6-11) do not sustain the negative of 
the above principle. 

Hess V. Horton, 2 App. D. C. 81. 

Scott V. Neely, 140 U. S. 106. 

Cates V. Allen, 149 U. S. 451. 

National Tube Works v. Ballou, 146 U. S. 517. 

These cases go only to the point of holding that a 
simple creditor may not maintain a creditor’s bill be¬ 
fore reducing the claim to judgment. Indeed an analy- 
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sis of the main authority quoted by appellee, Pus0y & 
Jones Company vs. Hansen, 261 U. S. 491, discloses 
that the court in that case was called upon to deter¬ 
mine only whether a Federal Court sitting in ecjuity 
had a right in virtue of a state statute (Delaware) to 
appoint a receiver for an insolvent Delaware corpora¬ 
tion upon application of an unsecured simple contract 
creditor (495). It must be observed that in the instant 
case the receiver was appointed to hold and conserve 
assets pendente life in the litigation and to bring Iswc/i 
suits as might be necessary to conserve the said prop¬ 
erty, The court (p. 497) after pointing out thai the 
appointment of the receiver determines no substantive 
right and that it was a means only of preserving prop¬ 
erty which may be ultimately applied toward thel sat¬ 
isfaction of substantive rights expressly held ^‘That 
a remedial right to proceed in a Federal Court sitting 
in equity cannot be enlarged by a state statute is ilike¬ 
wise clear,’’ citing cases on page 7 of appellee’s brief. 

It hardly need to be pointed out that D. C. Code! Sec. 
458 under which appellant was appointed receiver ex¬ 
pressly conferred upon the Supreme Court of the| Dis¬ 
trict of Columbia, in proceedings involving attach¬ 
ments, the power to appoint a receiver pendente lite 
‘‘If the property be perishable, or for other reaspns*^ 
and provided that the receiver shall have the same 
powers and perform the same duties as a receive^ ap^ 
pointed according to the practice in equity.^^ \ 

Appellee in citing (appellee’s brief, pp. 8, 9), Beach 
on Receivers, 2nd ed., sec. 645, and Bostwick vs. Menck, 
40 N. Y. 383, assumes that the powers of the receiver 
in the instant case are no greater than those of la re¬ 
ceiver appointed in a supplementary proceeding tlo en¬ 
force a judgment at law. The quotation from Beach 


i 

I 
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supra is from a chapter entitled “Receivers in Pro¬ 
ceedings Supplementary to Execution’’ and Bostwick 
vs. Menck supra simply construes a New York statute 
authorizing the appointment of a receiver in supple¬ 
mentary proceeding after judgment, where the court 
very f)roperly held “When property enough to satisfy 
sucli judgment is reached, the purpose of the appoint¬ 
ment of a receiver is accomplished, that officer owes no 
duty to other creditors of the debtor.” 

The case of Olney vs. Tanner, 10 Fed. 101, 112 (ap¬ 
pellee's brief, p. 10), and the quotation from Pome¬ 
roy’s Equitable Remedies, 2nd Ed., Sec. 1612, also 
a])ply to receivers in supplementary proceedings only. 
Manifestlv cases restricting the authoritv of a receiver 
ir. supplementary proceedings to the satisfaction of 
the particular judgment can have no relation to the in¬ 
stant case where this receiver is clothed, under the D. 

(’ode. Sec. 458, with the same power and duties as 
a receiver appointed according to the practice in 
cquitgd' 

In citing the case of Wiswall vs. Sampson, 14 How. 
52, where the court held that a foreclosure would be 
void while the property was in possession of a receiver 
appointed by a court of Chancery, the appellee (p. 10) 
loses sight of the fact that the receiver in the instant 
case under the 1). C. Code, Sec. 458, is clothed with all 
the i)owers of a receiver appointed according to the 
practice in equity. 

The contention of appellant is that in filing the bill 
of complaint he proceeded under the general power 
conferred upon him by the order of appointment, when 
he was vested with authority (Rec. 2) “To bring such 
suits and take such action as mav be necessarv to con- 
serve this property.” The entire argument of appellee 
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under this head goes primarily to the validit>| of the 
order appointing the receiver, which may not be at¬ 
tacked collaterally as indicated supra, | 

Appellant’s brief ignores the equitable doctrine of 
the marshalling of assets which appellant cleaiily con¬ 
templated in filing his amended bill of complain|t. 

The main equity of the bill of complaint may be 
stated in the following chronological summary', of the 
facts charged: | 

First: The Finance Company placed a $10d,000.00 
trust lien on an entire area composed of various lots 
and acreage tracts, containing a release clause opera¬ 
tive on a schedule of payments to be applied pn the 
blanket lien. i 

Second: The Finance Company sold 154 lots 'giving 
deeds wherein it covenanted with the purchasers jto pay 
the sums called for by the release clause, taking from 
the purchasers, respectively, deferred purchase money 
notes secured on the lots sold, out of which it >vas to 
satisfv the release clause. 

w I 

Third: The' Finance Company disposed of the 
greater part of these notes to the defendants Kailifman 
and associates, Baum and Goldenberg, for a price fixed 
with reference to the fact that a certain proportion of 
each note would have to be applied to the payment of 
the release clause amounts on account of the blanket 
deed of trust. 

Fourth: The plaintiff in the attachment suit, at¬ 
tached all of the property in question except thp 154 
lots theretofore conveyed by the Finance Compahy. 

Fifth : Kaufman and associates, Baum and Golden- 

1 

berg, purchased the blanket trust notes, aggregating 
( $96^000.00. I 

Sixth: Kaufman, without making a credit on the 
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$96,000.00 of notes, and knowing the interest of plain¬ 
tiff and otlier attaching creditors, in the remaining par¬ 
cels, released the 154 lots from their lien, thereby mak¬ 
ing their aforesaid individual purchase money notes a 
first mortgage on the respective lots. 

Seventh: Kaufman and defendant trustees imme¬ 
diately thereafter advertised the property, other than 
the 154 lots, for sale to satisfy the entire debt of $96,- 
000.00, knowing that the effect of releasing the 154 lots, 
and failure to credit the release clause amounts on the 
mortgage debt, would cause the sale of the remaining 
property, upon which the attachment was levied, at 
foreclosure, to destroy the attachment liens of plain¬ 
tiffs and others. 

That Kaufman and associates could not release the 
154 lots and shift their entire debt to the attached 
])roperty, to the detriment of the attaching creditor, is 
established in Pomeroy Eq. Jurisprudence, Vol. 6, Par. 
870, as follows: 

‘‘The right to have securities marshaled is not a 
lien; but neither is it a mere incident to the rem- 
edv. The right is not generallv enforced bv an 
independent action, but it exists and may be as¬ 
serted whenever an opportunity is afforded. Ques¬ 
tions frequently arise when the prior lienholder re¬ 
leases property upon which he alone has a lien, or 
satisfies his claim in full out of property on which 
both have liens. Of course, if the remaining prop¬ 
erty is sufficient to satisfy both liens, on complaint 
can be made. Where it is not sufficient and the 
other property is released without a satisfaction 
of the debt, it is held that the subsequent lien¬ 
holder is entitled to a preference in payment, to 
the extent of the amount which should have been 
realized upon the property released where the claim 
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is satisfied out of the property upon which there is 
a common lien, the junior creditor has been al¬ 
lowed a substitution, or a decree for subrogation 
or an assignment of the rights of the priori lienor. 
In some instances an injunction may issue to pro¬ 
tect the second claimant hi the assertion i of his 

right.’’ I 

i 

I 

I 

The doctrine has been applied in Burnham |v. Cit¬ 
izens Bank, 55 Kan. 545, as follows: “The general 
rule in equity is that a creditor who is secured by a 
mortgage or mortgages on several pieces of property, 
who has actual notice of a junior mortgage on jonly a 
portion of the property, is bound to exhaust all |his se¬ 
curity for the satisfaction of his debt; and if jhe re¬ 
leases any part of his security or pays to the mortga¬ 
gor the proceeds derived from a sale of any portion 
thereof after actual notice of the rights of the junior 
lien holder, he does so at his peril, and must amount 
to the junior lien holder for any surplus reali^d or 
which ought to have been realized from all of his isecur- 
ities.” I 

This case is cited and approved in Government v. 
Royse, 56 Kan. 771. | 

It is to be noted that the release of the 154 Iqts by 
Kaufman and associates was given after the attach¬ 
ment had been levied and it is hardly to be conceived 
that the rights of a junior lienor whose lien prises 
under an attachment validly issued and levied jwould 
be any more subject to being destroyed by inequitable 
conduct on the part of a senior lienor than would! those 
of a junior mortgagor as declared in the authqrities 
above cited. i 

It is therefore respectfully submitted this dectee of 
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dismissal 
the cause 


of the court below should be reversed and 
remanded for further proceedings. 

Respectfully submitted, 

W. E. Richardson, 

W. W. Millan, 

E. Hilton Jackson, 

Attorneys for Appellant. 



